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the rendition of the judgment, bring the case to this court
and have the judgment reversed.

The case seems to fall within the principle of the cases
decided by this court, that a plaintiff way bring the record
here and rid himself of a judgment in his favor, which, while
it presents a bar to his obtaining a regular one, still affords
him no security. Teal v. Russell, 2 Scam. 319; Jones v.
Wight, 4 Scam. 338; Davidson v. Bond, 12 T11. 84.

The judgment will be reversed at the costs of-the plaintiff

in error, and the cause remanded.
Judgment reversed.

Jomn OmrisTopuER, Impleaded, ete.
v,

Prenriss’ D. CHENEY.

1. Pruma of failure of consideration—whether sufficient. In an action on
a promissory note, a plea of failure of consideration must aver more than
the mere failure—it must disclose the manuer of the failure.

"2 In an action on a note dated October 22d, 1868, the defendant
pleaded a failure of consideration, averring that the consideration was
an agreement to cancel judgments rendered on the 24th of October,

.1868, and a failure to cancel such judgments; but there was no averment

to indicate how an agreement to satisfy judgments obtained subsequently
to the execution of the note and the agreement, could form the considera-
tion of the note: Held, in view of the principle that pleas must be con.
strued most strongly against the pleader, that, in the absence of any ex.
planatory averment, the law would not intend that the satisfaction and can.
cellation of judgments not in existence could form the consideration of the
note, and hence there could be no intendment that the failure to satisfy such
Jjudgments could constitute a failure of consideration, and the plea was
therefore bad on demurrer.
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Opinion of the Court,

8. A plea which avers a total failure of consideration, but only shows
a partial fajlure, is bad on demurrer.

Wgir oF Error to the Circuit Court of Jersey county ;
the Hon. CraRLEs D. Hopers, Judge, presiding.

Mr. W. R. WercH, and Messrs. PALMER & PITTMA\* for
the plaintiff in error.

Mr. T. B. TanNER, for the defendant in error.
Mz, Justicr THORNTON delivered the opinion of the Court:

The defendant filed three special pleas, alleging a total fail-
ure of consideration of the note sued upon. The court below
sustained a demurrer to each of them, and this is assigned as
error.

" The note sued on is dated October 22, 1868.

The first and third pleas allege, that the consideration of
the note was an agreement to cancel judgments rendered on
the 24th day of October, 1868, and there is no averment to
indicate how judgments, obtained subsequently to the execu-
tion of the note and the agreement, could form the considera-
tion of the note.

In view of the principle that pleas must be construed most
strongly against the pleader, and in the absence of any explan-

“atory averment, the law will not intend that the satisfaction
and cancellation of judgments not in existence could form the
consideration of a note. How. then, can we intend that the
failure to satisfy such judgments constituted a failure of con-
sideration ? )

Tt is not enough to aver the mere failure, but the plea must
disclose the mannér of the failure. These pleas are too un-
certain, and leave too much to inference. Simsv. Klein, Breese,
302; Parks v. Holmes, 22 Tll. 522.

The second special plea avers, that the consideration of the
note was the agreement to cancel certain judgments and a cer-
tain note, and though it negatives the cancellation of the
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judgments, it does not negative the cancellation of the note;
and yet the conclusion is that the consideration of the note
has wholly failed. It avers a total failure, but only shows a
partial failure, and is bad on demurrer, according to the long
settled rules of pleading.

The note was admissible under the common counts. The
proof was, “ that the signatures of the parties were genuine.”
It was unnecessary to mention the names. The parties were
before the court, and the evidence sufficiently indicated whose
signatures were referred to by the witness. '

We think that the judgment should be affirmed.

Judgment affirmed.

Izrivors CexntraL Rarnroap CoMpPany
.

Jacos Frazier.

NEGLIGENCE—raslroad company suffering dry grass and weeds to remain
on tts right of way so as to communicate fire. In an action on the case, by
a plaintiff against a railroad company, to recover damages occasioned by
the escape of fire from its engine to dry grass and weeds on its roadway,
and from thence to plaintiff’s premises, the proof showed that, although
defendant had the proper mechanical appliances to prevent the escape of
five, yet there was a heavy growth of grass and weeds upon the comi)any’s
land where the fire started; that it had not been burned off that season;
that the plaintiff was not negligent in this respect on his part, and the
fire occurred in the latter part of September, when the weeds and grass
were very dry and combustible: Held, that the jury were warranted in
finding the company guilty of negligence in allowing the accumulation
of combustible material on iis ground.

ArpEAL from the Circuit Court of Marion county; the
Hon. Sizas L. Bryax, Judge, presiding.




